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Alvaro Santos, "The World Bank’s Uses of the “Rule of Law”
Promise in Economic Development", in David M. Trubek and
Alvaro Santos (eds.), The New Law and Economic Development:
A Critical Appraisal (Cambridge: Cambridge University Press,
2006), pp- 253-300.
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Legal and Judicial Reform Observations, Experiences, and Approach of the Legal Vice Presidency, Legal
Vice Presidency, The World Bank, p.14, (2002) http://www4.worldbank.org/leal/publications-final.pdf
[hereinafter Observations, Experiences and Approach].
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(World Bank Annual Reports 2003 and 2004, p. 30 and 35, respectively). See Thomas Carothers, The rule of
law revival, 77 Foreign Affairs 95-107 (1998) (noting the expansion of legal reform programs);
Yves Dezalay and Bryant G. Garth (Eds.), Global Prescriptions: The Production, Exportation, and
Importation of a New Legal Orthodoxy (2002)
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David Trubek and Marc Galanter, Scholars in Self-Estrangement: Some Reflections on the Crisis in Law and
Development Studies in the United States 4 Wisconsin Law Review: 1062-1102 (1974)
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2. See Kerry Rittich, Recharacterizing restructuring: law, distribution and gender in the structure of market
reform (2002); Antony Anghie, Time Present and Time Past: Globalization, International Financial
Institutions, and the Third World, 32 N.Y.U. J. Int’l L. & Pol. 243 (2000); John Ohnesorge, The Rule of Law,
Economic Development, and the Developmental States of Northeast Asia, in Law and Development in East
and Southeast Asia 91 (Christoph Antons, ed., 2003); Jorge Esquirol, Continuing Fictions of Latin American
Law, 55 Florida
Law Review 41 (2003), Balakrishnan Rajagopal, International law from below: development, social
movements, and Third World resistance, (2003); Joel Ngugi, Re-examining the Role of Private Property in
Market Democracies: Problematic Ideological Issues Raised by Land Registration, 25 Mich. J. Int’l 1. 467
(2004); James Ghatti, Retelling Good Governance Narratives on Africa’s Economic and Political
Predicaments: Continuities and Discontinuities in Legal Outcomes Between Markets and States, 45 Villanova
Law Review 5, 971(2000).
3. See Linn Hammergren, International Assistance to Latin American Justice Programs: Toward an Agenda
for Reforming the Reformers 309, in Beyond Common Knowledge, Empirical Approaches to the Rule of Law
(Erik G. Jensen and Thomas C. Heller eds., 2003). See also Richard Messick, Judicial Reform and Economic
Development: A Survey of the Issues, 14 The World Bank Research Observer 117 (February 1999),
http://www1.worldbank.org/publicsector/legal/Research%200bserver%20Paper.doc; (raising concerns on the
lack of knowledge about what these reforms should consist of and about its economic impact).
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2. Montesquieu, The Spirit of Law, Bk. VI, chs. 1-6 (1748) (ed. David Wallace 1977). See Judith Skhlar, Political

Theory and the Rule of Law, in The Rule of Law, Ideal of Ideology (Hutchinson and Monahan eds., 1987).
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1. John Locke, The Second Treatise of Government, ed. Peter Laslett, 1988, pp. 350-353.
2. See, for example, Thomas Carothers, The Many Agendas of Rule of Law Reform, in Latin America, in Rule
of Law on Latin America: The International Promotion of Judicial Reform, pp. 4-15 (Pilar Domingo and
Rachel Sieder eds., 2001); Frank Upham, Mythmaking in the Rule of Law Orthodoxy, Carnegie Endowment
Working Paper, Rule of Law Series, Democracy and Rule of Law Project, #30, September 2002; John
Ohnesorge, supra note 3; Gianmaria Ajani, The Transplant of Vague Notions (on file with the author).
3. See, for example, Matthew Stephenson, The Rule of Law as a Goal of Development Policy (available under
Rule of Law and Development section at http://www.worldbank.org/lji, and Mathew Stephenson, A Trojan
Horse Behind Chinese Walls?: Problems and Prospects of USSponsored “Rule of Law” Reform Projects in
thePRC, CIDWorking Paper #47,Center for International Development, Harvard University (2000)
http://www.cid.harvard.edu/cidwp/047 .htm.
4. instrumental
5. substantive
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Paul Craig, Formal and substantive conceptions of the Rule of Law: An analytical framework, Public Law
467, Autumn 1997, 467-487. See also Roberto M. Unger, Law in Modern Society (1976) 48— 58
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Brian Tamanaha, On the Rule of Law (2004).
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1. See Craig, supra note 10 at 467.
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Joseph Raz, The Rule of Law and its Virtue, 93 Law Quarterly Review 195 (1977).
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Ronald Dworkin, a matter of principle (1985) 11-12.
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Duncan Kennedy, A Critique of Adjudication, (1997) pp. 13—14.
7. See Kennedy, supra note 14, at 14.
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Joseph Raz, supra note 12 at 196. See also Paul Craig, supra note 10 at 469.

3. See Margaret Jane Radin, Reconsidering the Rule of Law, 64 B.U.L.Rev. 781 (1989), 784.

4. See generally Lon Fuller, The Morality of Law 33-94 (Ed. 1969).
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Id.

. “rational law”

. SeeMaxWeber, Economy and Society (1968).
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. See G. Myrdal, The Soft State in Underdeveloped Countries, 15 Ucla L.Rev. 1118 (1968)
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Raz, supra note 12, at 196.

2. “rule, supremacy, or predominance of law”

3. Dicey, supra note 26, at 193.
4.1d. 188.
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5. Dicey, supra note 26, at 193.
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5. Craig, supra note 10, at 472—474.
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1. See id. pp. 81-84.
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the role of law in the economy.

3. See id. at 85, footnote 96.

4. “logically formal rationality”

5.1d. at 87.

6. 1d. at 86.
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Christina Biebesheimer and J. Mark Payne, IDB Experience in Justice Reform-Lessons Learned and Elements
for Policy Formulation, Inter-American Development Bank (2001), http://www.iadb.org/sds/doc/sgc-
IDBExperiences-E.pdf

1. See generally, Ibrahim Shihata, The World Bank and Private Sector Development — A Legal Perspective, in
1 The World Bank in a Changing World 203 (1991).

2. See Knowledge Services for Private Sector Development at http://rru.worldbank.org/.

3. “Rapid Response”
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Law and Finance, 106 Journal of Political Economy 1113-1155, 1998.
Al i (guiapacas i oMb sl 080 o i 55 1 Loy 58S (51Kl e o5l i sia i 4 00 0l LT (slel
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(Edward Glaeser, and Andrei Shleifer, Legal Origins, 117 Quarterly Journal of Economics 1193-1229,
2002).
i)y ple o e Jb u:m;L? due) 5 e yads S Wleu S ulay) glaoinS wluyl S5 s ollaseasks ol
20 sladiee) dlas 3 il (318 (ISl 5
administrative law (Simeon Djankov, Rafael La Porta, Florencio Lopez-de- Silanes, and Andrei Shleifer, The
Regulation of Entry, 117 Quarterly Journal of Economics 1-37, 2002, and Rafael La Porta, Florencio Lopez-
de-Silanes, Andrei Shleifer, and Robert W. Vishny, The Quality of Government, 15 Journal of Law,
Economics, and Organization 222-279, 1999); bankruptcy (Simeon Djankov, Oliver Hart, Tatiana Nenova,
and Andrei Shleifer, The Efficiency of Bankruptcy, Working Paper. Department of Economics, Harvard
University, Cambridge, Mass., 2003); labor and employment (Juan Botero, Simeon Djankov, Rafael La Porta,
Florencio Lopez-de-Silanes, and Andrei Shleifer, The Regulation of Labor,Working Paper 9756,National
Bureau of Economic Research, Cambridge, Mass., 2003); and civil procedure (Simeon Djankov, Rafael La
Porta, Florencio Lopez-de-Silanes, and Andrei Shleifer, Courts, 118 Quarterly Journal of Economics 342—
387, 2003; and Simeon Djankov, Caralee McLiesh, and Andrei Shleifer, Remedies in Credit Markets,
Working Paper. Department of Economics, Harvard University, Cambridge, Mass., 2003)
1. http://rru.worldbank.org/ (as seen on December 2003).
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1. “Governance Indicators”

2. See http://www.worldbank.org/wbi/governance/govdata/; For the most recent paper see Daniel Kaufmann,
Aart Kraay, and Massimo Mastruzzi, Governance Matters 1V: Governance Indicators for 1996-2004, (The
World Bank, May 2005) http://www.worldbank.org/wbi/governance/pdf/GovMatters IV ‘main.pdf
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1. “goal-post-shifting”
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A Strategy for Judicial Reform: The Experience in Latin America, 36 Va.J. Int 167 (1995-1996).

3. See Initiatives in Legal and Judicial Reform, supra note 45, at 3-5.
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John Hewko, Foreign Direct Investment, Does the Rule of Law Matter? (Carnegic Endowment for
International Peace, April 2002).
http://www.carnegieendowment.org/publications/index.ctfm?fa=view&id=952 &prog=zgp&proj=zdrl,zted
2. SeeWorldBank, No. 127777-EC,Ecuador: Judicial Sector Assessment 1 (1994), cited inDakolias, supra
note 93 at 169.
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Marc Galanter, Why the “Haves” Come out Ahead: Speculations on the Limits of Legal Change, 9 Law and
Society Review 95 (1974).
2. See Linn Hammergren, supra note 97 p.6.
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1. Maria Dakolias, Court Performance Around the World: A Comparative Perspective, 2 Yale H.R. & Dev.
L.J. 87 (1999) and Edgardo Buscaglia and Maria Dakolias, Comparative International Study of Court
Performance Indicators, The World Bank (1999)
http://www4.worldbank.org/legal/publications/CourtIndicators-72.pdf
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Linn Hammergren, Uses of Empirical Research in Refocusing Judicial Reforms: Lessons from Five
Countries, PREM, and The World Bank 2003
(http://www1.worldbank.org/prem/PREMNotes/premnote65.pdf)
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Report No. 22635-ME, The Juicio Ejecutivo Mercantil in the Federal District Courts of Mexico, The World
Bank (2002).
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1. See Frank Upham, Mythmaking in the Rule of Law Orthodoxy, Carnegie Endowment Working Paper, Rule
of Law Series, Democracy and Rule of Law Project # 30, September 2002:

http://www.carnegieendowment.org/publications/index.cfm?fa=view&id=1063; John Ohnesorge, supra note
3; William Alford, The More Law, the More . . . ? Measuring Legal Reform in the People’s Republic of
China, in How Far Across the River? Chinese Policy Reform in the ChineseWorld, (eds. N.C. Hope, D.T.
Yang, and M.Y. Li, Stanford University Press, 2003).
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Douglass C. North, Institutions, Institutional Change and Economic Performance (1990).
2. See Doing Business in 2005, Removing Obstacles to Growth 33—40 (The World Bank, 2004)
http://www.doingbusiness.org/documents/DoingBusiness2005.PDF

See Land Policies for Growth and Poverty Reduction, The World Bank, 2003.
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3. See generally Hernando De Soto, The Mystery of Capital (2000) and id. The Other Path: The invisible

revolution in the Third World (1990).
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David Kennedy’s Laws and Developments, in Contemplating Complexity: Law and Development in the 21st
Century (Amanda Perry and John Hatchard eds., 2003).
2. See Robert C. Ellickson, Order Without Law: How Neighbors Settle Disputes (1991); Avner Greif,
Contracting, Enforcement, and Efficiency: Economics Beyond the Law, in Michael Bruno and Boris Pleskovic,
eds., Annual World Bank Conference on Development Economics, 1996 Washington, D.C., World Bank.
3. See Stewart Maculay, supra note 95; Id. The Impact of Contract Law on the Economy: Less Than Meets
the Eye?, Paper given at a Conference on Law and Modernization, Lima, Peru, July, 1994.
4. See Duncan Kennedy and Frank Michelman, Are property and Contract Efficient?, 8§ Hofstra L. Rev. 711
(1980), and Joel Ngugi, supra note 3.
5. See  Dani Rodrik,  After  Neoliberalism, What? (June  2002) available  at
http://ksghome.harvard.edu/.drodrik.academic.ksg/After%20Neoliberalism.pdf
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1. See Morton J. Horwitz, The Transformation of American Law1780-1860; Thomas Grey, The

Disintegration of Property, Nomos xxii: Property 69-86 (1980); Carol Rose, Crystals and Mud in Property

Law 40 Stanford L. Rev. 577 (1988).

2. See Hohfeld, supra note 111; Felix Cohen, Transcendental Nonsense and the Functional Approach, 35

Colum. L. Rev. 809 (1935); Duncan Kennedy, supra, note 14.

3. See Lee J. Alston, Gary D. Libecap, and Bernardo Mueller, Property Rights And Land Conflict: A

Comparison Of Settlement Of The U.S. Western And Brazilian Amazon Frontiers, in Latin America and

theWorld Economy Since 1800, (eds. John H. Coatsworth and Alan M. Taylor, 1998) p. 55-84
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2. See Doing Business in 2005, supra note 104.
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1. Thomas Carothers, Promoting the Rule of Law Abroad: The problem of knowledge, Carnegie Endowment
Working Paper, Rule of Law Series, Democracy and the Rule of Law Project #34 (2003)
http://www.carnegieendowment.org/files/wp34.pdf, Linn Hammergren, Are We There Yet? Developing
Empirically Based Strategies for Judicial Reform (Feb. 2002) (on file with the author). Published in Spanish
as jHemos llegado? El desarrollo de estrategias emp wicas para la Reforma Judicial, Revista del CLAD
Reforma y Democracia. No. 23. (Jun. 2002). Caracas. http://www.clad.org.ve/fulltext/0041020.pdf.
2. See http://www1.worldbank.org/publicsector/legal/index.cfm.
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